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Plaintiffs/Respondents/Petitioners’ Statement Of The
Igsues

il Did the Court of Appeals err as a matter of law
by treating Wis Stat 81.17 as an immunity statute rather
than a priority collection statute, thereby requiring
reversal by this Court as the trial judgment remains
unsatisfied in whole or in part and the defendant city is

thus responsible to pay the remaining outstanding amount?

The plaintiffs/respondents/petitioners answer,
\\Yes . H

The trial court answered, “Yes,”

The defendant/appellant City of Marinette answers,
\\NO ; "

The Court of Appeals answered, “No.”

2. What effect does entering into a wvalid
Pierringer agreement with a settling defendant have in
enforcing judgment against a non-settling municipality

pursuant to Wisg Stat 81.17°7

The plaintiffs/respondents/petitioners answer the
defendant/appellant City of Marinette can be held
responsible for its 90% of causal negligence
pursuant to the jury’s verdict,

iid



Keller,

The trial court held that the defendant/appellant
City of Marinette was responsible for its percentage
of causal negligence pursuant to the jury’'s verdict,

The defendant/appellant City of Marinette and the
Court of Appeals answered the City of Marinette

cannot be held responsible for satisfying the
judgment for its 90% causal negligence.

3. By dismissing all claims it had against Ken

d/b/a Keller Cement Contractors, did the

defendant/appellant City of Marinette fail to deny its

primary liability, making Wis Stat 81.17 inapplicable to

this action?

The plaintiffs/respondents/petitioners answer,
\\Yes , "

The trial court answered, “Yes,”

The defendant/appellant City of Marinette answers,
“NO ; "

The Court of Appeals answered, “No.”

4. Did the defendant/appellant City of Marinette,

which has a unique statutory right under Wis Stat 81.17, to

deny primary liability, have standing to object to the

Pierringer release entered into between Ken Keller, d/b/a

Keller Cement Contractors and the plaintiffs/respondents/

petitioners?
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The plaintiffs/respondents/petitioners answer,
“Yeg,”

The trial court answered, “Yes,”

The defendant/appellant City of Marinette answers,
“NO ; "

The Court of Appeals answered, "No.”

5. If Wig Stat 81.17 is applicable to this action,
can judgment be entered against Ken Keller, d/b/a Keller
Cement Contractors pursuant to the terms of the Pierringer
Release, thereby fulfilling the requirements of Wis Stat
81.17 and obligating the defendant/appellant City of
Marinette to satisfy its portion of the 90% amount verdict

which remains unsatisified in whole or in part?

The plaintiffs/respondents answer, "“Yes,”
The trial court answered, “Yes,”

The defendant/appellant City of Marinette did not
answer this guestion;

The Court of Appeals answered, “No.”



Statement Regarding Oral Argument And Publication

It is plaintiffs/respondents/petitioners’ position oral
argument is necessary to fully delineate the scope of the
argumentsg presented herein. Therefore, the
plaintiffs/respondents/petitioners request that oral

argument be conducted in this matter.

Publication of this decision is warranted as this case
appears to be one of first impression in construing the
effects of a Pierringer agreement and enforcing a judgment
against a municipality pursuant to Wis.Stat 81.17.
Therefore, it is believed a published opinion would be
helpful as it will have state-wide impact and become binding

precedent.
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Statement Of The Case And Facts

On 24 August, 1998, Renee VanCleve injured her right knee
when she fell in a trench adjacent to a newly installed
cement curb in the City of Marinette. In this action, a
complaint and jury demand was filed in the Marinette County
Circuit Court by plaintiffs/regpondents Renee and Tom
VanCleve against the defendant/appellant City of Marinette
as well as Ken Keller, d/b/a Keller Cement Contractors. Ken
Keller was named as a defendant based on information
provided by the City that he was also responsible for the
trench at the corner of Wells and Newberry located within
the City of Marinette which resulted in Renee VanCleve’s

injury on 24 August, 1998.

In its initial responsive pleading, the defendant City of
Marinette cross-claimed against defendant Ken Keller, d/b/a
Keller Cement Contractors for contribution. R. 9, App.
101-104. After extensive discovery, the plaintiffs Renee
and Tom VanCleve reached a compromise settlement whereby Ken
Keller, d/b/a Keller Cement Contractors, agreed to pay
$7,500.00 in exchange for a full and final Pierringer
Release from the plaintiffs which was executed on 5 August,

2000. App. 105-107.



The Pierringer Release specifically provided that the
plaintiffs did not waive any potential claims against the
city, released Keller from his fraction, portion, or
percentage of the total cause of action, and agreed to
indemnify Keller and hold him harmless from any claims for
contribution or indemnity made by others who may be jointly

liable with the released parties.

The Pierringer Release also stated in relevant part:

As a further consideration of this Release, the
undersigned agree to indemnify the released parties
and hold them harmless from any claims for
contribution or indemnity made by others who may be
jointly liable with the released parties, and the
undersigned agree to satisfy any judgment which may
be rendered in favor of the undersigned satisfying
such fraction, portion, or percentage of the
judgment as the causal negligence of the parties
released is adjudged to be of all causal negligence
of all adjudged tort-feasors. In the event the
undersigned fail to immediately satisfy any such
judgment to the extent of such fraction, portion,
or percentage as found against the parties
released, the undersigned hereby consent and agree
that, upon filing a copy of this Release and
without future notice, an order may be entered by
the court in which said judgment is entered
directing that the c¢lerk thereof satisfy such
judgment to the extent of such fraction, portion,
or percentage of the negligence as found against
the parties released and discharged under this
Release.



On 4 September, 2000, a stipulation to dismiss Ken Keller,
d/b/a Keller Cement Contractors, with prejudice and without
costs was signed by all parties and entered with the court.
Specifically, the defendant/appellant City of Marinette
dismissed all cfoss-claims it had against Ken Keller, d/b/a
Keller Cement Contractors, with prejudice and without costs.

R. 23, App. 108-110.

Settlement with the City did not occur. A two day jury
trial commenced on 18 October, 2000, in the Marinette County
Circuit Court. On 19 October, 2000, a twelve person jury
rendered its special verdict and found the City of Marinette
90% causally negligent, Ken Keller 9% causally negligent,
and Renee VanCleve 1% causally negligent. R. 42, App. 111-
113. The jury awarded Renee VanCleve $15,000.00 in past
non-economic loss damages and $60,000.00 in future non-
economic loss damages. By stipulation of the parties, the
jury was not asked to award money damages for Renee
VanCleve’s past medical expenses which were paid by Wausau
Insurance Company pursuant to a no-fault med-pay provision
which covered any person injured within the City of
Marinette irrespective of liability. At the time she fell
on 24 August, 1998, Renee VanCleve did not have applicable

insurance to cover her medical costs, and therefore



$7,361.00 was paid by Wausau Insurance pursuant to the med-

pay provision.

Following trial, the defendant/appellant City of Marinette
filed a motion for judgment on the verdict pursuant to Wis
Stat 805.14(5) (a) seeking to have the City of Marinette and
Wausau Underwriters Ingsurance Company dismissed from the
lawsuit with prejudice. The defendant/appellant City of
Marinette claimed that because defendant Ken Keller had been
dismissed from the suit, judgment could not be entered
against him, the requirements of Wis Stat 81.17 could not be
met, and thus the city could not have a judgment entered
against it despite the fact the jury assessed them with 90%

causal negligence.

The trial court, after hearing oral argument and considering
the briefs filed by the parties, ordered that judgment be
entered against the city in the amount of $49,311.15, which
included agreed upon taxable costs and a compromised amount
for the $7,361.00 paid by Wausau Insurance pursuant to the
med-pay provision. R. 51, App. 114. The stipulated
judgment amount also reflected the fact recovery against the

defendant/appellant City of Marinette was limited to



$50,000.00 by governmental immunity pursuant to Wis Stat

893.80(3).

The defendant/appellant City of Marinette appealed the trial
court’s decision to enter judgment in favor of the
plaintiffs/respondents for the $49,311.15 amount. In its
decision dated 18 December, 2001, the Court of Appeals,
after hearing oral argument and considering the briefs,
reversed the trial court’s order. 2pp. 115. The
plaintiffs/ respondents/petitioners petitioned this Court to
review the court of appeals’ decision, and this Court
granted the petition. The plaintiffs/respondents/
petitioners respectfully request that the court of appeals’
decision be reversed and that judgment be entered against
the defendant/appellant City of Marinette for $49,311.15,
plus interest and costs. In the altermative, the
plaintiffs/ respondents/petitioners respectfully request
that this matter be remanded to the trial court for further

proceedings and entry of judgment.



Argument

A. The Defendant/Appellant City Of Marinette Cannot Rely
Upon Wis Stat 81.17 For Governmental Immunity As It Is
A Priority Collection Statute, The City Failed To Deny

Primary Responsibility, Judgment Can Be Entered Against
Ken Keller, d/b/a Keller Cement Contractors, And The
City Is Responsible For The Remaining 90% Portion Of
The Judgment Which Remains Unsatisfied In Whole Or In
Part
In its appeal, the defendant/appellant City of Marinette
erroneously relied upon Wis Stat 81.17 in an effort to once
again deny its responsibility for the trench which injured
Renee VanCleve on 24 August, 1998. The defendant/appellant
claimed Wig Stat 81.17 makes Ken Keller primarily liable for
his negligence. However, what the defendant/appellant City
and the court of appeals failed to recognize is that Wis
Stat 81.17 is inapplicable to the present action as Ken
Keller has been dismissed from the lawsuit with prejudice by
both the plaintiffs and the defendant City of Marinette, and
therefore is no longer a party to this lawsuit. Thus, Wis
Stat 81.17 is inapplicable to the present action because the
City of Marinette did not deny its primary liability.
Furthermore, this statute, contrary to how the court of
appeals characterized it, is not an immunity statute but

rather a priority collection provision. Wis Stat 81.17 is

set forth in full as follows:



Whenever damages happen to any person or propexrty
by reason of any defect in any highway or other
public ground, or from any other cause for which
any town, city, village or county would be liable,
and such damages are caused by, or arise from the
wrong, default or negligence thereof and of any
perscn, or private corporation, such person or
private corporation shall be primarily liable
therefor; but the town, city, village or county may
be sued with the person or private corporation so
primarily liable. If the town, city, village or
county denies its primary liability and proves upon
whom such liability rests the judgment shall be
against all defendants shown by the verdict or
finding to be 1liable for damages; but judgment
against the town, city, village or county shall not
be enforceable until execution has been issued
against the party found to be primarily liable and
returned unsatisfied in whole or in part; on such
return being made the defendant town, city, village
or county shall be bound by the judgment. The
unpaid balance shall be collected in the same way
ag other judgments. [Emphasis added.]

In this case, plaintiffs/respondents/petitioners Thomas and
Renee VanCleve filed a direct action against both the City
of Marinette.and Ken Keller, d/b/a Keller Cement
Contractors. In its first responsive pleading, the City of
Marinette énswered the complaint and asserted a cross-claim
against Ken Keller which stated in relevant part that, *“In
the event that joint causal negligence was found on the City
of Marinette and Ken Keller d/b/a Keller Cement Contractors,
then and in ﬁhat event answering defendant, City of
Marinette, will be entitled to contribution and/or

indemnification as provided by law.”



Prior to the first scheduled trial, a settlement was reached
between the plaintiffs/respondents/petitioners Thomas and
Renee VanCleve against Ken Keller d/b/a Keller Cement
Contractors. The plaintiffs signed a Pierringer Release.
The City wéé provided a copy of the release and never
objected to the settlement or the release. In addition, the
defendant/ appellant City of Marinette also agreed to
dismiss all cross-claims against Ken Keller, thereby
extinguishing its rights to contribution and/or
indemnification. A stipulation and order to that effect was
gigned by all counsel for the parties and was signed by the

trial court on 4 September, 2000, and entered for filing.

By also dismissing Ken Keller, d/b/a Keller Cement
Contractors, the defendant/appellant City of Marinette
waived any assertions that it was not primarily responsible
or liable in this action. The City of Marinette could have
kept Ken Keller in the lawsuit and sought contribution
and/or indemnification as provided by law. It chose not to
do so. By dismissing its cross-claims against Ken Keller,
it waived any rights it had to now deny primary liability

pursuant to Wis Stat 81.17.



Furthermore, the crux of the defendant/appellant City of
Marinette’s argument is that because Ken Keller has been
dismissed from the lawsuit, judgment cannot be entered
against him, which the City claimed is a prerequisite to
enforcing a judgment against it pursuant to Wis Stat 81.17.
However, when viewing the plain language of the Pierringer
Release, it is apparent judgment can be entered against Ken
Keller for such fraction, portion, or percentage of causal
negligence the released parties are adjudged to be. 1In
addition, pursuant to the Pierringer Release, 1f Renee and
Thomas VanCleve fail to immediately satisfy any such
judgment to the extent of such fraction, portion, or
percentage found against the released party (Keller), the
VanCleve’s consent and agree that upon filing a copy of the
release and without future notice, an order may be entered
by the court in which such judgment is entered directing
that the clerk therecof satisfy such judgment to the extent
of such fraction, portion, or percentage of the negligence
as found against the parties released and discharged
pursuant to the Pierringer Release. Therefore, judgment can
be entered against Ken Keller, d/b/a Keller Cement
Contractors, and the remaining 90% of the entire judgment

remains unsatisfied in whole or in part. Thus, judgment can



be entered against the defendant/appellant City of Marinette

in the stipulated £49%,311.15 amount.

In addition, the City of Marinette never objected to the
stipulation and order to dismiss its cross-claims against
Ken Keller with prejudice and without costs. It could have
chosen to keep Keller in the lawsuit to make the argument it
made to the court of appeals. However, it failed to do so.
It is plaintiffs/ respondents/petitioners’ position that
given its unique position under Wis Stat 81.17, the City of
Marinette had a right to object to the Pierringer release
and did not need to stipulate to dismiss its cross-claims

against Keller.

Therefore, because the judgment will remain unsatisfied in
whole or in part, pursuant to the provisions of Wis Stat
81.17, the City of Marinette shall be bound by the judgment
and the unpaid balance shall be collected in the same way as
other judgments. Reading this provision, the City of
Marinette is responsible for the 90% causal negligence

portion of the judgment attributed to it.

Even if Wis Stat 81.17 applied to this action, this statute

is in place to insulate the City from those portions of any
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verdict which it is not responsgible for paying. However, it
does not insulate the City from those portions of the
verdict which the jury finds it responsible for paying. If
that were the casge, the statute would explicitly state this,
but it does not. If that were the case, the statute would
gimply say that if another party is found negligent, the
city is not responsible irrespective of the percentage
breakdown of causal negligence if there is applicable
insurance coverage to cover the entire judgment. This is
absurd. Further, the plaintiffs/respondents/petitioners
agree that the city is not responsible for paying the
$6,750.00 amount attributable to Ken Keller (9% of $75,000

verdict), and that is the entire point of Wis Stat 81.17.

Under the clear language of Wis Stat 81.17, the entire
amount of the judgment has not been satisfied in whole or in
part. Based upon the verdict and agreement of the parties
prior to trial, the City undisputably receives a credit for
the $6,750.00 worth of damages attributed to Ken Keller.
Thus, there remains $68,250.00 of an unsatisfied judgment
based on the verdict. The plaintiffs/respondents/
petitioners also agree that $750.00 of the unsatisfied
judgment ig attributable to Renee VanCleve’s 1% causal

negligence. Thug, the City’s portion of the judgment, 3%0%,

11



remaing for the defendant/appellant City to satisfy. The

stipulated judgment amount, which totals $4%,311.15,

therefore remains unpaid.

Finally, the plaintiffs/respondents/petitioners point out
that the case primarily relied upon by the defendant/
appellant City of Marinette, Weis v AT Hipke & Sons, Inc,
271 Wis 140, 72 Nwz2d 715 {(1955), was decided before
Pierringer Releases were even ratified. Furthermore, Weis
is distinguishable from the present case as Weis involved a
situation whereby a contractor, who was being directly sued,
filed a cross-complaint against a municipality. In this
case, a direct action was brought against the city, and the
city remained a party with the executed Pierringer release
in place. Thus, the facts of Weis are different than the
present situation, and the present case must be examined in
relation to the Pierringer agreement and is distinguishable

from Weis.

In addition, if the defendant/appellant’s argument was
adopted, it would not encourage the settlement of personal
injury claims with non-municipality defendants such as in
the present action. The social policy favoring settlements

is stronger than that favoring contribution among tort-

12



feasors. Smith v Rural Mutual Insurance Company, 20 Wis 2d

592, 603, 123 Nw2d 496, 503 (1963).

In addition to vitiating the well supported goal of settling
civil lawsuits when possible, the defendant/appellant City
of Marinette’s argument also is contrary to the trend of
tort liability in Wisconsin and would run counter to the
thrust of Holytz v City of Milwaukee, 17 Wis 2d 26, 115 NW2d
618 (1962), in which the Supreme Court abrogated the
doctrine of governmental immunity. In Dickens v Kensmoe, 61
Wis 2d 211, 218, 212 NW2d 484, 488 (1973), the Supreme Court
coﬁsidered governmental immunity and the application of Wis

Stats 81.15 and 81.17, and stated as follows:

Enlarging the cases by judicial construction in
which governmental units are only secondarily
liable ig in effect granting partial or conditional
immunity. Having abolished governmental tort
immunity, §81.15, Stats., which was related to
§81.17, is no longer needed as a basis of liability
and its existence is somewhat ambiguous. It has
been gsuggested ‘A lot of confusion in the practice
would be avoided if 1legislature would repeal
§81.15, ' Schwartz v Milwaukee, 43 Wis 2d 119, 168
Nw2d 107 (1969), and that the section ‘exists only
to provide the procedure to prosecute a claim for
negligence and as a limitation upon the amount of
recovery for negligence relating to the sufficiency
or want of repair of a highway,’ Schwartz v
Milwaukee, 54 Wis 2d 286, 195 Nw2d 480 (1972).

This court has not been inclined to widen the scope
of the statute. In Armour v Wisconsin Gas Co, 54

13



Wis 2d 302, 195 Nw2d 620 (1972), this court
restricted §81.17, Stats., to defects in highways
and would not enlarge the concept by the
construction of ‘or from any other cause’ to mean
anything other than a defect in the highway. Since
Holytz, public policy has not demanded that a
municipality should be only secondarily liable for
a defect in highways which 1is a contributing
substantial factor in the cause of an injury.

Thus, despite the fact the plaintiffs/respondents/
petitioners satisfied the requirements of Wis Stat 81.17,
its purpose and binding effect are ambiguous at best given
abolition of governmental immunity in Wisconsin. The
defendant/appellant City of Marinette is not only protected
by the $50,000.00 limit pursuant to Wis State 893.80(3), but
they are trying to further insulate themselves from
liability pursuant to Wis Stat 81.17. The City of
Marinette’s attempt to deny responsibility must be summarily

rejected.

Conclusion

Wherefore, for all the foregoing reasons, the
plaintiffs/respondents/petitioners request that this
Honorable Court reverse the court of appeal’s decision and
affirm the trial court’s decision to enter judgment in the
amount of $49,311.15, and in addition award all costs and

interest as allowed by law.
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STATE OF WISCONSIN CIRCUIT COURT MARINETTE COUNTY

RENEE K. VANCLEVE and
THOMAS C. VANCLEVE,

Plaintiffs

VS,
_ CASE NQ, 99-CV-98
CITY OF MARINETTE, KENNETH
KELLER d/b/A KELLER CEMENT CODENQO: 30107
'CONTRACTORS, atd AUTO-OWNERS
INSURANCE, ANSWER, ANSWER TO CROSS-
CLAIM, APFIRMATIVE DEFENSES
Defendants, mmoss—rrmw

and

STATE FARM FIRE AND CASUALTY
COMPANY,

‘Nominal Defendant.

NOW COMES ihe above named defendant, City 6f Maririette, by its attorricys, Law OFf
of STILE AND COTTON, by James O. Moermond i, and s and for its:answer (o the plaintifts”
Cormplaint, allege and show' to the Court as follows:

1. Except as specifically admitted hercin, aJt altegations of the plainuffs™ Gomplaint
are denied.

2. THis answering defendant Jacks sufficient information 1 form a beliefss o the fruth
of thealtogations contaied in paragraphs 1,3,4,:3, 7, 16, 17,18,19, 20,25, 26 4nd Hs Sulypans, 27,
3, 20, 30, 31, and 32, afid therefore denies.

3. Inresponse tothe aliegations contaied in paragraphs 12, 13 dnd its Subrpas, 14.and

15, deny.
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4, In responsc tothe allegations contained in paragraphs 6 and 11, admit thatan accident

ifréd én or about August 24, 1998, but deny any allegations of negligence or wrongdoingon the
part pf1he City of Marinette.

5 Tn response 1o the atlegations conitained in paragraphs 2, 22, and 24, admit.

6. In response to paragraph 21 admit only that the defendant City of Marinette, was
served with docymenis entitled Notice of Claim pursuant to Wisconsin Statutés Séction 893.80, and
freniized Statetent of Relief pursuant to Wisconsin Stafutes 893,80 on: October 23, 1998, and
affiriatively hllégﬁ'th'afthﬁe_éﬁcﬁmem;s are:documents and as suchspeak for themselves and deny
that the statitory requirements Bave been inet in this case and; thercfore, put the plaintiffs to their
proof thereon.

_, 7, ‘Inresponse to paragraphs 9 and 10, this defeadant adiits anty that it does exereisy
juisdiction and authority over the publie sidewalks and publicstrests within thie Cityof Marlieie.
itighuding the publie sidewalks and public strocls, in front of the property locatod al 993 Wells Stet.
{irthe City of Marinette; hiowever; this defendant denies knowledge that the actual location of ihé
plaintife's alleged fall was on property owned or controlled by the Cily, and therefore, deniésand
piits thie plaintiffs to their proof thereon,

8. 1In responsé to paragraphs 8and 23, reallege andrestae all prior responses.

Answer to Cross-Clainit
i. “This answering defendant restates, reallcges, aadinmuporﬁfesbyre&reh%¢ alfolthy

snsweritig defendant’s previous answers made fo the Complaint of the: plaiifl Herein, and

2
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spéqi'ﬁbg'l_ly denies any and all fieghgence on the part of the City of Marinette, its agents and
ernployees, at all imes material (o this lawsuil.
2. This answéting defendant denies that the cross-claiming defendant is entitled to

contfibution and/or indemnification from this answering defendant.

Affirmative Defenseés
1.  .Asand fo¢ s first affirnative defense, this answering defendant alleges that this
action, anxiimytwtﬁve‘rym this acticr; is'subject to the provisions contained in Wisconsin Statuie
Sections 893.80¢1), 893.80(3), 893.80(4), 81.15, and 81.17.
2. As-and fof 4 second affirmafive defense, thisanswering defendant allcges thal upon
information and belief the injuties to the plaintiffs; if any, were the résult 'fo:f_ti: eif ownmnm&morr

negiigence, and that the plaintifls* contributory riegligence cxcecds ny negligence oh the partofthe

defendanty as-a matief ot law.
5. Asand for a third affirmative defense, this answering defeadant-atfeges that the
plaitiffS may have failed tonamg hecessary parties pursuantio Wisconsin Stamutes Section 803.03,

orotherwise.

4. As and f5¢ 4 foutih affirmative defense, 1his answoring dofendant:alleges tha ihe-

plaintify may Nave failed to mitigate theit damagés, ifany.

This Wn}hg Hefendant asserts and incorporates herein by reference- the af
defenses sct Roith tinder Wisconsin Statutes Secilons 802.06(2y and B02.02(3] s0 28 16 aveid waiver

oF same peniing furtlict investigation and.discavéry.

?3-
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Cross-Claim

As and fora cmssclaxmagemsmc:mmxeuerdfbla&eﬂer Cement Contractors; and A ulo-
Ownérs Insurance, 1his answering defendant alleges 45 follows:

1. Reallege sind {nitorporate herein by referente as i£ set forth at length al} allegations
of the plainti s’ Cémﬁlﬁnt-aiﬁ#p"fmmodified-‘i‘iyilhe‘prqccﬁingpztagrgphs-*of this Ariswet, Answer
1o Cioss-Claim, and Affirmative Diefenses.

2. Tn the event ihat joint causal negligence is found on the City of Marinetie and
Kenneth Kelter d/b/a Keller Cenient Gontractors,’ ihen and in that event: answering defendant, City
of Marnieite, will be entitled to contribtion andfor ifidepnn) ffcation as provided by law.

WHEREFORE, this answering defendant demands judgment as follows:

A For dismissal of g p‘lamttffs Coinplaint on its m:r:ts, and with pre;udxcc

B,  Fordismissalofall crivss-claims, ofi the merits, and with-prejudice.

C. Forthe costs and disbuisemems ofthis acfion; incinding antoney’s fes,and | for such
other and ﬁxﬂhﬁe‘rjtcﬁ::jf"asithaEﬂmﬁgem&mst and quitabie

Dated m1s_}l§r&afofMay, 1999,

STILP AND COTTON

Altoineys for Defendant
City of Marinelte;

H? s » & 7 \ o e et

PO Address:

A00 Westwood Drive

Pe) Box 8016

Wausan, Wi §4402:8018

Tolophones’ ZLSrM? g4
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PIERRINGER RELEASE

For the sole consideration of the sum of Seven Thousand Five Huridied Dollass
($7500);, the receipt of which i$ hereby acknowledged, RENEE K. VANEEEVE and
THOMAS C, VANCLEVE, hereinafler referred to as the uidersigned, fally and forever
release and discharge Kenneth Keller, d/b/a Keller Cement Contractors, and Auto-Owners
Insurance, and their insurers from any and all ¢kiims, actions; causes ofgetion, demarids,
rights, damages, costs, loss of service, éxpenses, and compensation, whalsoever, which
the undersigned have or will liave arising out of any and all kriown anid unkriows, foreseen

and unforeseen, bodily injuries, death and propsity damage and conseguences ces thereof

resulting, -or to result from, a fall which pecurred on August 24, 1998'In the aréa ol 903

Wells Street, Marinette, Wisconsin which is the subject of Marinefte Gounty Circult Gourt
Case No. 99-CV-98. '

In accepting s seftiement, the undersigned hereby release and discharge that
fraction, portion, or percentage of the totat cause of action or cialns for damages the
undersigned now have or may hereaffer ppssess against atparties responsible for ijuries
and piopérty damage to the undersigned which shall, by irial or ofher disposition, be
determined to be the sum of the fractions, portions, or percentages af causl negligence’
for which the parties released herein are found o be liable ta the undersigned as &
‘gonsequenite of the above action.

‘fhie undersigned. agree that payment of the above sum i§ rict T b construed a8
rission of liability by 8ron behalfof the released parties by whom liabity s axpressly

arva

danied.

piie

105



This Release is intended to release Kenneth Keller, d/b/a Keller Cement
Conlraclors, his agents, servants, and employees and Auto-Owners Insurance. The
undersigned expressly reserve the balance of the whole cause of action or any ottier cldim
&f whatever king or nature not released hereby which they may have or hergafter have
againstany otherperson of organization, including, but not imited to, the City of Marinette;
arising out of the above described fall.

As a furthér consideration of this Release, the undersigned agree toindemaify thig
released paities and hold them harmiess from any claims for contribution or Indemnity
midde by others who may be lel’lUy liable with the released parties, and the vndesigned

) ﬁ'gree'-fé satisfy-any judgment which may be rendered in favor of the undersigned satfsfytﬁg
such fraction, portion, éF percentage of the judgment as the causal negligénce of the
paifies feléased is adjudged to be ofall. causal nég,li_ggncé of all agjudged tort-feasors. In
the event the undersigned fail to immediately safisfy any such judgment to the extent of
soch fraclion, poitien, or perceniége as fourid against the parties released, the
undersigned hiteby consentand agree thét, uion filing a copy of this Reledse and without
futute riotice, an order may be-éntered by the courtin which said judgment is entered

diteciing thatthe clerk tﬁérébf;sat’i’sf_gsuch}ngmeﬂitmhéféicténrqf;such'fm;ﬁom portion

or percentage of the neghgence as found against the parties released &d discharged
pnder this Release:

By signaturé istato, thie undersigned hersby declars and certify that the termis of
itis Relpash Tiavet begn read and undefsfood. It Is expressly understoud by the
undersighsi that, by thelr signatures fiefeto, they are releasing forever the right tarbring

a ¢claim against the released parties in any wdy as related o the above-referenced fall,
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evenifitis later. determined that the injury or.damage from: the subject accident was more
savers orof a Kind different in nafliretlian thﬁugﬁf at: iha sngnmg of this document.

WITNESS my Rarid giid seal tls; Srlday of by, 2
CAUTION! READ BEFORE SIGNING

VandLeve

RﬁK V,a.l‘lﬁfe,\n"e
STATE OF WISCONSIN ) ) g8

Mz riverve . COUNTY }

" On this 5 i} day of fiegad , 2000, before me personatly appeared
: e, fomé R,‘om Yo be the persen described herein and who
' 'edﬁed the foregofng instrument: and stkriowledged that he voluntarily executed the

,. e&um%

1o be tnapmnd; Ty wh
jcknowledged that he mmnt’arﬂ? executedd the

13
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STATE OF WISCONSIN CIRCUIT COURT MARINETTE COUNTY

RENEE K. VANCLEVE and
THOMAS C. VANCLEVE,

Plaintiffs,
vs. ) _CASE NO. 99 €V 08
' Code Na. 30107
CITY OF MARINETTE, e
KENNETH KELLER, d/b/a KELLER CEMENT CONTRAGTORS,
and AUTO-OWNERS INSURANCE,
Defendants.
and
STATE FARM FIRE AND CASUALTY COMPANY,
Nominal Defendant.

STIPULATION AND ORDER FOR DISMISSAL

IT 1S HEREBY STIPULATED by and between all parties, through, their respective
atiomeys, that the elaims of plintifs, RENEE. K, VANCLEVE and THOMAS C.
VANCLEVE, against defendans, KENNETH KELLER, dh/a KELLER GEMENT

NTRACTORS, ard AUTO-QWNERS INSURANCE. and all cross-clalims by and
batiween defendarts, CITY OF MARINETTE and KENNETH KELLER, dibla. KELLER
CEMENT CONTRAGTORS, arid AUTC-OWNERS INSURANCE, have been flly settied
and compromised and the Samme: i, lipe lon of This stipulation to the Goart, .
4 Jurisdiction ovér themtoenforce

frther stipulate that this eourtressrve
the terms of their seitismenit of this action.

108



Dated this __29™ day of _ Aveesr , 2000..
NASH, SPINDLER, GRIMSTAD & McCRACKEN LLF

By: William R. Wick
Attormeys for Defendants,
Kenneth Keller, d/b/a Keller Cémient Contractors; a
Auto-Owners Insurance

Datedthis __|Oth . day of QU?J , 2000,
PETRUCELLI & PETRUGELLI, P.C.

Dated this .. l'gﬁ\

s, itis i
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CEMENT CONTRACTORS, and AUTO-OWNERS INSURANCE, and all cross-ciaims by
and between defendarits, CITY OF MARINETTE and KENNEI’H KELLER, d/bfa KELLER
CEMENT CONTRACTORS, and AUTO-OWNERS INSURANCE. be and the samie are
haré,by dismissed o the merits with prejudice and without costs "to any party.

The couirt further orders that it reserves jurisdiction over the parties fo enforce the
‘terms of their settlernentof his action.

Dated this ﬂ __day Ofm_g___, 2000.

BY THE COURT:

| I,s\ |
Ten A, Duket
Circuit Judge
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SRS CIRCUIT COURT MARINETTE COUNTY
BRANCH IX

RENEE K. VANCLEVE and
THOMAS €. VANCLEVE,

Plaintiffs, .
Casze No. 99 CV 98
s .
SPECIAL VERDICT

CITY OF MARINETTE and
WAUSAU INSURANCE
COMPANY,
Défandants.

VERDICT.

. WE, 'THR JURY, answer thé questions of the Special Verdict as
followsi ‘ . S

QUESTION NG 13 At and just before the time

Renee ®. Vancleve faell, wds tha City of Marinette négligent?

answers wes Iy wo

UESTION WQ. 2: If you answered Questien No. 1 "Yesn,
then answer this question; otherwise do not ansver it.

Was such negligence a cause of Renee K. Vancleve’s

infory?
awswere vEs_ 4l wo_ |
SOTON NO. 3

L2)

JUE At and Just béfore the time Hanam X.
vancleve fell, was Kenneth Keller, a/b/a Keller cenent Contractors

negligent?

answers yEs_{Q  wo__ A
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QUESTION NO. 4: If you answeéred Question No. 3 "Yes®,
then answer EHi& guestion; otherwise do not answer it.

Was such negligence a calite of Renee Ky Vancleve’s

injury? n | )
answer: ves__ [0 _ wo 3\'

QUESTION NO, S5: When Renee K. vancleve f£&ll on

Bugust 24, 1998, was she negligent in the manner in which she

conducted herself?

,wa_gi

ANSWER: YEE.

QUESTION No. &: If you answered Question No. 5 nyggh,

then answer this question; otherwise do not answex it.

Was such negligence a cause of Renee K. Vancleve’s

injury?
ANSWER: YES__ 1D no._ e

of Questions No. 2, 4, ahd §, thén answer this question; othezwise

86 not apswer it.

Assuming the total negligence related to Renee K.

‘. N - o e 3 > ! - .
Vapélave’s fall to be one hundred percent {L00¥) what percentage of

tne negligence that produced the Injuries to Reneg K. Vanaleve do

you attribute to:
{a) City of Marinette

{b) Kerneth Keller 4/b/a Keller Cement 2
' Contractors: ol
{c)y Renee K. Vancléve

TOTAL

Tf you answered "Yes®" to more than one
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QUESTION NO. 8: You must answer this questiop. What sum
of money will fairly and reasonably compensate the plaintiff, Renee
K.Vancleve, for the damages she sustained?

A. Past pain, suffering, and disability

B. Future pain, suffering, and disability
OUESTION NO. 9: What sum of money will fairly and
C. Vancleve for the loss 6f society

reasonably c¢ompensate Thomas
jes t& Wig

ahd coﬁpﬁﬁipﬁ#hip he suffered as a result of the injur

wife, Renee K. Vancleve, sustained when she fell on August 24,19987

Forepefison &
Question(s) dissented tog
43

43

#y, 5,4
'3’
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STATE OF WISCONSIN
IN THE CIRGUIT COURT FOR THE COUNTY OF MARINETTE

VANELEVE,

File No: 99-CV-98
Plaintiffs,
HON. TIM A. DUKET

CITY OF MARINETTE, and WAUSAU AUTHENTIGAL: 0 oy
INSURANCE COMPANY, A e

’PJ-‘. Y L
Difendarits;. SO By

CLERK OF SOl TS
MARNETTE GOt

Judgriient

The sbove-entitfed action was heard by the undersigned judge and a jury, and a special
verdict was subnvitted tothe fury. Pursnant o the jury’s-verdict, the plaintiffs move that

.. judgwment b entered in accordance with the jury®s answers to the special verdict interrogalories.

ERED AND ADJUDGED that the plaintiffs, Renee VanCleve

and Thomeas VanCleve, whoseaddress is 1603 Mary Strect, Marinette, Wiscorisin 54143; have

iingt the defendants, €ity-of Marinette, and Wausii Tnsian

& Conpany, the s

d three hundred efeven and 15/100 dollacs ($49,311.15), which ificludes

e T f
Daielt T3 /0 60 A fom L ¥, Dngee X
T Tim A, Duket
Circnit fudge
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COURT OF APPEA__LS
DECISION NOTICE
DATED AND FILED This opinfon is subject to further editing. If

publisbed, the official version will appear in
the bound volume of the Official Reports.
December 18, 2001

A party may file witk the Supreme Court a

Coruelia G. Clark petition to review an sdverse decision by the
Clerk of Court of Appeals Court of Appeals. See WiS. STAT. § 508.10
and RuLE B09.62,
Appeal No.  01-9231 ) Cir. Ct. No. 99-CV-93
STATE OF WISCONSIN IN COURT OF APPEALS
‘ DISTRICT III

RENEE K. VANCLEVE AND THOMAS C. VANCLEVE,
PLAINTIFFS-RESPONDENTS,
v.

CITY OF MARINETTE AND WAUSAU INSURANCE COMPANY,

DEFENDANTS-APPELLANTS,

KENNETH KELLER, D/B/A KELLER CEMENT
CONTRACTORS, KELLER CEMENT CONTRACTORS, AUTO
OWNERS INSURANCE, AND STATE FARM FIRE &
CASUALTY, CO.,

DEFENDANTS.

APPEAL from a judgment of the circuit court for Marinette County:
TIM A. DUKET, Judge. Reversed.

Before Cane, C.J., Hoover, P.J., and Peterson, J.
t
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Y1 PETERSON,J. WISCONSIN STAT. § ’8'1.17 provides conditional
protection to a municipality'{when it is sued along with, for example, a contractor
for injuri¢s caused by highway defects. If both the municipality and the contractor
are found liable, regardless of the apportionment between them, the contractor is
responsible for the entire award, if it can pay. The muniéipality must pay only if
the contractor is unable to pay. However, what happens when the contractor
settles with the injured person for less than the amount of the ultimate award?
Must the municipality then pay' the balance? That is the E;uestion here. We hold
that the municipality is not responsible for paying any of the award.

BACKGROUND

92 On August 24, 1998, Renee VanCleve tripped and fell on a recently
constructed curb and gutter in the 'City of Marinette. She sued the City and
Kenneth Keller, a private contractor, alleging negligence in the construction and
maintenance of the curb and gutter. The City asserted Wis. STAT. § 81.17 as one
of several affirmative defenses. It also cross-claimed against Keller for

contribution.

b|X] On August 5, 2000, VanCleve signed a Pierringer v. Hoger, 21
Wis. 2d 182, 192-93, 124 N.W.2d 106 (1963), release in favor of Keller releasing
Keller from all claims.! The City joined in a stipulation to dismiss Keller from the
lawsuit. The stipulation expressly stated that the City’s cross-claim against Keller

was settled.

' A Pierringer release operates to impute to the settling plaintiff whatever liability in
contribution the settling defendant may have to nonsettling defendants and to bar subsequent
contribution actions the mon-settling defendants might assert against the settling defendants.
Plerringer v. Hoger, 21 Wis. 2d 182, 192-93, 124 N.W.2d 106 (1963). '
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4 The case was tried to a jury, which found causal negligence as |

follows: the City 90%, Keller 9%, and VanCleve 1%.

9¥5  The City then moved to have VanCleve’s claim dismissed based on
WIS. STAT. § 81.17. The City argued that under the statute Keller was primarily
liable for the entire judgment and the City was only secondarily liable. Thé City
claimed that the judgment against it was not enforceable until execution of a
judgment against Keller was returned unsatisfied. Because VanCleve settled with
Keller and was unable to obtain a judgment against Keller, the City contended that

VanCleve cannot recover against the City.

96 The trial court concluded that Wis. STAT. § 81.17 did not apply
because of the Pierringer release and the stipulation and order to dismiss. The
court reasoned that the statute required the City to keep Keller in the lawsuit.
- However, because the City did not object to the Pierringer release and, in fact,
| signed a stipulation to dismiss Keller, the court denied the City’s motion and

entered judgment against the City.
STANDARD OF REVIEW

57 Here, the question involves the application of a statute to
undisputed facts. This is a question of law that we review independently of the
trial court. Kania v. Airborne Freight Corp., 99 Wis. 2d 746, 758-59, 300
N.W.2d 63 (1981). The guiding principle in statutory construction is to discern
legislative intent. State v. Irish, 210 Wis. 2d 107, 110, 565 N.W.2d 161 (Ct. App.
1997). We first look to the language of the statute itself and attempt to interpret it
based on "the plain meaning of its terms." State v. Williquette, 129 Wis. 2d 239,
248, 385 N.W.2d 145 (1986).
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DISCUSSION

918 The City argues that the application of WIS. STAT. § 81.17 bars any
recovery by VanCleve against the City. It contends that when the jury found
Keller liable, Keller’s liability became primary. Section 81.17 provides that if
damages are caused by the negligence of the City and any other party, the other
party shall be primarily liable. Id. Therefore, the City contends that the judgment
against it is not enforceable until execution of a judgment against Keller is
returned unsatisfied. Because VanCleve has failed to obtain a judgment against
Keller, the City concludes VanCleve cannot recover against the City. The City
further contends that it did not waive its affirmative defense under § 81.17 by
failing to object to the Pierringer release or by dismissing its cross-claim against

Keller.?
1. WISCONSIN STAT. § 81.17

99  Under the common law, municipalities were originally immune from
tort liability. See Hayes v. Oshkosh, 33 Wis. 314, 318-19 (1873). Shortly after
statehood, the legislature cracked open the door a bit by permitting lawsuits
against municipalities for injuries caused by highway defects. Dickens v.
Kensmoe, 61 Wis. 2d 211, 220, 212 N.W.2d 484 (1973). This was the forerunner
to present-day WIS, STAT. § 81.15.3

2 The parties slightly misstate the issue. The briefs and oral argument focused on
whether the trial court could enter judgment against the City. WISCONSIN STAT. § 81.17 does not
- bar entering judgment. Rather, the precise issue is whether VanCleve can enforce a judgment
against the City. However, the practical import is the same. Therefore, we will treat the issue as
presented by the parties. '

3 WISCONSIN STAT. § 81.15 reads as follows:

(continued)
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Y10 Municipalities responded by enacting ordinances to protect
themselves from liability. Those “ordinances generally provided that when the
negligence of a private tort-feasor had created the defect for which the
municipality was also liable statutorily, the municipality's liability was only

secondary to the liability of the private tort-feasor.” Dickens, 61 Wis. 2d at 215.

911 In 1889, the legislature codified the ordinances in statutory form. A
statute was enacted containing “almost verbatim the language of these city
ordinances.” Id. at 216. Following the 1898 revision, the statute has continued in
substantially the same form as WIS. STAT. § 81.17 now reads.® Dickens, 61
Wis. 2d at 216.

If damages happen to any person or his or her property by reason
of the insufficiency or want of repairs of any highway which any
town, city or village is bound to keep in repair, the person
sustaining the damages has a right to recover the damages from
the town, city or village. If the damages happen by reason of the
insufficiency or want of repairs of a highway which any county
by law or by agreement with any town, city or village is bound to
keep in repair, or which occupies any land owned and controlled
by the county, the county is liable for the damages and the claim
for damages shall be against the county. If the damages happen
by reason of the insufficiency or want of repairs of a bridge
erected or maintained at the expense of 2 or more towns the
action shall be brought against all the towns liable for the repairs
of the bridge and upon recovery of judgment the damages and
costs shall be paid by the towns in the proportion in which they
are liable for the repairs; and the court may direct the judgment
to be collected from each town for its proportion only. The
amount recoverable by any person for any damages so sustsined
shall not exceed $50,000. The procedures under s. 893.80 shall
apply to the commencement of actions brought under this
section. No action may be maintained to recover damages for

~ injuries sustained by reason of an accumulation of snow or ice
upon any bridge or highway, unless the accumulation existed for
3 weeks.

* WISCONSIN STAT. § 81.17 reads as follows:

(continued)

119




No. 01-0231

912  As Armour v. Wisconsin Gas Co., 54 Wis. 2d 302, 308, 195 N.W.2d
620 (1972), observed, Wis. ‘STAT. §§ 81.15 and 81.17 must be read in tandem.
Had this case arisen before these statutes were enacted, VanCleve could not have
sued the City at all. Her only recourse would have been against Keller. He in turn

would have been responsible for the entire judgment.

913 After WIS. STAT. §§ 81.15 and 81.17, VanCleve was able to sue |

both Keller and the City. However, the City retained a type of conditional
immunity in that Keller was primarily liable. As before, Keller was responsible
for the entire verdict, but only if he could pay. If he could not pay, then the City
lost its protection, its secondary liability kicked in, and it had to pay any
unsatisfied portion of the judgment.

914 Common law governmental immunity for tort claims was abrogated
by Holytz v. City of Milwaukee, 17 Wis.2d 26, 115 N.W.2d 618 (1962).
WISCONSIN STAT. § 81.15 “is no longer needed as a basis of liability and its

Whenever damages happen to any person or property by reason
of any defect in any highway or other public ground, or from any
other cause for which any town, city, village or county would be
liable, and such damages are caused by, or arise from, the wrong,
default or negligence thereof and of any person, or private
corporation, such person or private corporation shall be primarily
liable therefor; but the town, city, village or county may be sued
with the person or private corporation so primarily liable. If the
town, city, village or county denies its primary liability and
proves upon whom such liability rests the judgment shall be
against all the defendants shown by the verdict or finding to be
liable for the damages; but judgment against the town, city,
village or county shall not be enforceable until execution has
been issued against the party found to be primarily liable and
returned unsatisfied in whole or in part; on such return being
made the defendant town, city, village or county shall be bound
by the judgment. The unpaid balance shall be collected in the
same way as other judgments.
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existence is somewhat ambiguous.” Dickens, 61 Wis. 2d at 218. In this context,
§ 81.17 may seem an anachronism as well. Nevertheless, the legislature has not

seen fit to repeal the statute.

T15 As stated, Wis. STAT. §81.17 creates primary and secondary
liability for injuries caused by highway defects. A curb and gutter falls under the
definition of “highway.” See Weis v. A.T. Hipke & Sons, Inc., 271 Wis. 140, 141,
72 N.W.2d 715 (1955). Section 81.17 provides that if damages are caused by the
negligence of a municipality and any other party, that other party shall be
primarily liable. The statute further states that “judgment against the town, city,

village or county shall not be enforceable until execution has been issued against

the party found to be primarily liable and returned unsatisfied in whole or in part.” |

916  In Weis, the court held that if a party other than the municipality had
~ any liability to the plaintiff, the other party would be primarily liable under WIS,
STAT. § 81.17 and the municipality could only be secondarily liable. Weis, 271
Wis. at 143. “[T]here can be neither joint nor primary liability on the part of the
city if [the other party] has any liability to the plaintiff ....” Id. In other words,
the municipality remains primarily liable to the plaintiff “only when there is a
failure to fasten what, ’in the absence of the statute, would be joint liability on
someone else ....”* Id. As soon as the other party is found liable, its liability

becomes primary. Id.

¥ Weis suggests that the defendants in Wis. STAT. § 81.17 would be joint tortfeasors if it
were not for the statute. Instead, under § 81.17, the defendants are tortfeasors with primary and
secondary liability. Weis v. A.T. Hipke & Sons, Inc., 271 Wis. 140, 143, 72 N.W.2d 715 (1955).
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917 In Dickens, thé court determined that WIis. STAT. § 81.17 does not
protect a municipality when only the municipality is liable for creating a highway
defect. The court held that § 81.17 “creates a secondary liability on a town, city,
village, or county, for defects in a highway which cause damage only when the
negligence, wrong, or default of another tort-feasor also causally contributes to
that defect.” Dickens, 61 Wis. 2d at 220.

918  VanCleve claims, nonetheless, the purpose of WIS. STAT. § 81.17 is
only to insulate the City from portions of any verdict for which it is not
responsible. She argues the statute does not insulate the City from its own
liability. In other words, she contends the statute makes the City secondarily
liable for Keller’s 9%, but it is still primarily liable for its 90%. -

919 VanCleve cites no controlling authority. The basis for her argument
is simply that the legislature would have expressly stated that the City was
secondarily liable for its percentage of the liability.

1920 We conclude, however, that WiIs. STAT. § 81.17 is unambiguous.
Even if it were ambiguous, the case law and the statutory history, as previously
explained, lead to only one conclusion. The statute states that if the damages are
caused by the wrong of the Cify “and of any person, or private corporation, such
person or private corporation shall be primarily liable therefor.” WIS. STAT.
§ 81.17. Therefore, a person who has any liability is liable for the entire
judgment. See Weis, 271 Wis. at 143,

II. PIERRINGER RELEASE

921  The City argues it did not waive its affirmative defense by failing to

object to the Pierringer release. It contends there was no way it could have
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objected. According to the City, a non-settling tortfeasor has no control over a

plaintiff’s decision to settle with another tortfeasor.

922 A Pierringer release 6perates to impute to the settling plaintiff
whatever liability in contribution the settling defendant may have to nonsettling
defendants and to bar subsequent contribution actions the non-settling defendants

might assert against the settling defendants. Pierringer, 21 Wis. 2d at 193.

923  Generally, one joint tortfeasor has a right to contribution from
another joint tortfeasor for any sums the first tortfeasor is obligated to pay a
plaintiff in satisfaction of the second's liability. Fleming v. Threshermen's Mut.
Ins. Co., 131 Wis. 2d 123, 130, 388 N.W.2d 908 (1986). However, a Pierringer
release by a plaintiff of one joint tortfeasor limits a second joint tortfeasor's
liability to the amount reflecting its proportion of wrongdoing; this is because the
second tortfeasor's right to indemnification or contribution from the first tortfeasor

has been lost due to the plaintiff's actions. Fleming, 131 Wis. 2d at 131.

924 “A nonsettling tort-feasor has no control over a claimant’s decision
to settle with another tort-feasor.” Unigard Ins. Co. v. Insurance Co. of N. Am.,
184 Wis. 2d 78, 87 n.5, 516 N.W._Zd 762 (Ct. App. 1994). In Johnson v. Heintz,
73 Wis. 2d 286, 291, 243 N.W.2d 815 (1976), a passenger in a car sued the driver
and her insurance company, American Family Insurance. American Family then
filed a third-party complaint against State Farm for contribution. State Farm

insured the driver of a car that rear-ended the car the plaintiff rode in.

925 The plaintiff entered into a Pierringer release with State Farm over
American Family’s objection. Johnson, 73 Wis. 2d at 294-95. The trial court
approved the settlement agreement. On appeal, our supreme court recognized that
it was harmless error for the trial court to approve the settlement agreement. Id.
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The plaintiff did not have a right to settle with State Farm because there was no
direct claim against State Farm. Id. at 297. However, the error was harmless
because the parties could have taken steps to place themselves in a direct

adversary position. Id. at 298.

926 The cowrt reasoned that had State Farm “been an initial party
defendant ... no objection could be raised to the fact that the plaintiff and a joint
tortfeasor defendant were exercising the option approved by Pierringer. “The
settlement of the claim against a defendant under those circumstances requires that

he be dismissed from the action.” Id. at 297.

927 VanCleve argues that by failing to object to the Plerringer release,

" the City waived its affirmative defense under WIS. STAT. § 81.17 and implicitly
agreed to become a joint-tortfeasor. VanCleve contends that the City could have
objected to the Plerringer release because it wasclaiming secondary liability, but it

chose not to do so.

928 Based upon the applicable case law, we conclude the City could not
have kept Keller in the lawsuit by objecting to the Pierringer release. See
Unigard Ins., 184 Wis. 2d at 87 n.5. Any attempt by the City to object to the
Plerringer release would have been unsuccessful because VanCleve and Keller

were direct adversaries. See Joknson, 73 Wis. 2d at 299.

929 VanCleve cites no authority to support her argument that a non-
settling tortfeasor, claiming secondary liability as an affirmative defense, is
réquired to object to a Pierringer release. The result of this would be to
effectively prohibit a Pierringer release by barring VanCleve from settling her

claim against Keller.
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930 The Pierringer release, voluntarily Vagreed to by VanCleve and
Keller, required that Keller be dismissed from the lawsuit. The City had no way
of keeping Keller in the lawsuit and the Pierringer release effectively dismissed

the City’s cross-claim against Keller.

931  There are distinct consequences arising from the execution of a
Pierringer release. “The existence of these consequences cannot be questioned
and ought be a forewarning to the unwary.” Unigard Ins., 184 Wis. 2d at 86. By
opting for the Pierringer release, VanCleve gambled that the jury would not find
Keller liable.

932 We conclude that the non-settling City, claiming secondary liability
as an affirmative defense, was not required to object to a Plerringer release in
order to retain its affirmative defense. It is VanCleve’s responsibility to evaluate
the effects of a Pierringer release and to determine whether the releése is in her
best interests.

III. STIPULATION AND ORDER

133 The City argues it did not waive its affirmative defense by
stipulating to dismiss its cross-claim against Keller. It contends that, while the
stipulation and order expressly waived the City’s cross-claim against Keller, the
WIS. STAT. § 81.17 affirmative defense was not ﬁdved because the stipulation

and order did not mention the defense.

934 In contrast, VanCleve argues that the City waived its affirmative
defense by dismissing its cross-claim against Keller. After VanCleye signed the
Pierringer release, the City signed the stipulation expreésly settling the City’s

cross-claim against Keller.
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935  The City’s cross-claim for contribution and the affirmative defense
are two distinct parts of the pleadings. The City’s affirmative defense is not

conditioned on its contribution claim, but is an independent and separate part of

the City’s answer. See WIs. STAT. § 802.01(1).

936  VanCleve cites no authority for the argument that dismissing the
cross-claim against Keller waived the City’s affirmative defense under Wis. STAT.
§ 81.17. The defense was not waived because the stipulation and order did not

mention the City’s affirmative defense.

37 In addition, the language dismissing the City’s cross-claim in the
stipulation and or&er was unnecessary, The cross-claim had already been rendered
moot when VanCleve signed the Pierringer release. By a Pierringer release,
Keller’s liability was transferred to VanCleve, and any claim the City may have
had against Keller was barred. See Pierringer, 21 Wis. 2d at 193. In other words,
the City effectively lost its cross-claim for contribution when VanCleve signed the

" Pierringer release. For these purposes, the stipulation and order to dismiss was

superfluous.
IV. SETTLEMENT OF PERSONAL INJURY CLAIMS

138 VanCleve asserts that the City’s arguments would stifle settlement of
personal injury claims. She claims the “social policy favoring settlements is
stronger than that favoring contribution among tort-feasors.” See Smith v. Rural
Mut. Ins. Co., 20 Wis. 2d 592, 603, 123 N.W.2d 496 (1963). According to
VanCleve, application of Wis. STAT. § 81.17 does not promote settlement and
runs counter to the abrogation of governmental immunity. See Holyfz, 17 Wis. 2d
at 29.
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939  There are two problems with VanCleve’s argument. First, as we
have already held, the wdifds of WIS. STAT. §81.17 are unambiguous. See
Dickens, 61 Wis. 2d at 217. Considerations of 'public policy cannot trump an
unambiguous statute. Kelley Co. v. Marquards, 172 Wis. 2d 234, 247, 493
N.W.2d 68 (1992).

940 Second, the public policy implications are not one-sided. VanCleve
suggests settlements will be discouraged if the City’s arguments prevail.
Howéver, it is possible that settlements will be discouraged whichever way we
decide. On the one hand, if-the City prevails, plaintiffs may no longer settle with
non-municipal defendants for fear of the application of primary and secondary
liability.  On the other hand, if VanCleve preirails, settlement agreements may be
rendered useless because municipalities will have the power to keep the non-

municipal defendants in the lawsuit.

41 Therefore, the problem for settlements will not be resolved on the
basis of who prevails here. Rather, the problem is with the statute and for the
legislature to address. As far as we are aware, WIS. STAT. § 81.17 is unique. A .
municiﬁality is not protected this way in any other kind of lawsuit. The historical
reason for the statute disappeared when governmental immunity was abolished.
As long as § 81.17 continues on the books, settlements will be discouraged.

By the Court.—Judgment reversed.

Recommended for publication in the official reports.
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STATEMENT OF ISSUES

1. wWhether the application of Wis. Stats. Section

81.17 bars any recovery by VanCleve against Marinette?

Answered by the Trial Court: No.

Answered by the Court of Appeals: Yes.

Marinette believes that the applicaticn of Wis.
Stats. Section 81.17 does Dbar recovery against

Marinette because VanCleve has not ocbtained a judgment

against Keller as is required by that statute.

2. Whether Marinette walved its affirmative

defenses against VanCleve’'s claims?

Answered by the Trial Court: Yes.

Answered by the Court of Appeals: No.

Marinette did not waive any of 1its affirmative
defenses, including those found at Wis. Stats. Section

81.17.



STATEMENT REGARDING ORAL ARGUMENT AND PUBLICATION

The briefs should fully present and meet the
issues, however, oral argument may helpful to the
Court.

publication of this decision 1s warranted. This
appeal involves the application of a statute to
undisputed facts, however, this case does appear to be
one of first impression. This case involves a fairly
common situation, the application of a statute afcer a
party has been dismissed pursuant to a Plerringer

Release.

STATEMENT OF THE CASE AND FACTS

On or about August 24, 1998, Renee K. VanCleve
tripped and fell at or near a small trench immediately
adjacent to a newly installed cement curb and gutter
in Marinette, Wisconsin.

Renee K. vanCleve and Thomas C. VanCleve
(referred to herein as wyanCleve”) then sued the City
of Marinette and Wausau Insurance Company (referred to
herein as “Marinette”) and Kenneth Keller d/b/a Keller
Cement Contractors and their insurer, Auto Owners

Insurance Company {(referred to herein as "“Keller”).



VanCleve alleged that both Marinette and Keller were
negligent. Marinette expressly asserted the provisions
of Wis. Stats. Section 81.17, as one of its

affirmative defenses. R. 9 and R. 27.

Keller'’'s insurance policy was filed with the
Court by letter dated January 18, 2000. The relevant
policy limit is $500,000.00. R. 18.

vVanCleve signed a Pierringer Release on August 5,
2000, in favor of Keller and based on that release,
Keller was dismissed from this lawsuit, pursuant to a
Stipulation and Order. R. 23.

There has never been a judgment entered in favor
of vanCleve against Keller.

This case was tried to the jury based on the
comparative negligence of VanCleve, Marinette, and
Xeller. vVanCleve and Marinette both requested the
highway defect instruction, and the jury was Sso
instructed. The Jjury rendered a verdict finding
Keller to be 9% contributorily negligent for the
plaintiff’s injuries. R. 42.

VanCleve and Marinette, stipulated to the
instructions, verdict form, and to the verdict itself
as rendered by the jury by stipulating to waive any

potential defects with that verdict. R.58 and R.59.



Marinette brought a Motion After vVerdict pursuant
to Wis. Stats. Section 81.17. The Trial Court denied
Marinette’s motion adopting VanCleve's arguments. An
appeal was subsequently filed.

The Court of Appeals in their decision dated
December 18, 2001, reversed the Trial Court.

The Wisconsin Supreme Court has granted

vanCleve's Petition for Review.



ARGUMENT

Standard of Review

The application of a statute to undisputed facts,
and the construction of a written document, present a
questions of law £for the Court. See generally

Kania v. Airborme Freight Corp., 859 Wis.2d 746, 300

N.w.2d 63 (1981).

I. THE APPLICATION OF WIS. STATS. SECTION
81.17 BARS ANY RECOVERY BY VANCLEVE AGAINST
MARINETTE.

Marinette and Keller were both found liable for
the creation of a highway defect. Wisconsin Stats.
Section 81.17 applies when a city 1is sued with a
private entity such as a contractor, for injury caused
by highway defects. If both the city and contractor
are found liable, regardless of the apportionment
between them, the contractor is responsible for the
entire award if it can pay. The city must pay only if
the contractor is unable to pay and execution against
that contractor has been returned unsatisfied. This
is true even when the contractor settles with the
injured person prior to the case being tried to a

jury.



When the jury found Keller to be liable, at all,

Keller's 1liability became primary pursuant to Wis.

Stats. Section 81.17. Because VanCleve has failed to
obtain a judgment against Keller, VanCleve cannot
recover against Marinette. This case is controlled by
Wis. ‘Stats. Section 81.17, which reads as follows:

Whenever damages happen to any person or
property by reason of any defect in any
highway or other public ground, or from
any other cause for which any town, city,
village or county would be liable, and
such damages are caused Dby, or arise
from, the wrong, default or mnegligence
+hereof and of any person, or private
corporation, such person or private
corporation shall be primarily liable
therefor; but the town, city, village or
county may be sued with the person or
private corporation so primarily liable.
If the town, city, village or county
denies its primary liability and proves
upon whom such liability rests the
Jjudgment shall be against all the
defendants shown by the verdict or
finding to be liable for damages; but
judgment against the town, city, village
or county shall not be enforceable until
execution has been issued against the
party found to be primarily liable and
returned unsatisfied in whole or in part;
on such return being made the defendant
town, city, village or county shall be
bound by the Jjudgment. The unpaid
balance shall be collected in the same
way as other judgments. (emphasis added) .

In Dickens v. Kensmoe, 61 Wis.2d 211, 220, 212

N.W.2d 484, 489 (1973), the Wisconsin Supreme Court

held that Wis. Stats. Section 81.17:



creates a secondary liability on a town,
city, village, or county, for defects in a
highway which cause damage only when the
negligence, wrong, or default of another
tortfeasor also causally contributes to
that defect.

In Dickens, the Court considered the earlier

opinion of Weis v. A.T. Hipke & Sons, Inc., 271
Wis. 140, 72 N.W.2d 715 {1955). The Court stated
that it was obvious in Weis that the liability of
the private contractor and the city arose as a
consequence of their Joint participation and
contribution to the creation of a sidewalk defect.

This is exactly what happened in this case.
Marinette and Xeller were both found to have
causally contributed to the creation of the
sidewalk defect.

The Wisconsin Supreme Court addressed the
application of Wis. Stats. Section 81.17 and 1in
particular the issue of primary versus secondary
liability as between private and public entities in

the cace of Weis wv. A.T. Hipke & Sons, Inc., 271 Wis.

140, 72 N.w.2d 715, 717(1955).

[The] statute says that if the damages
are caused by the wrong of the city ‘and
of any person, O0Y private corporation,
such person or private corporation shall
be primarily liable therefor.’ In other
words, there can be neither joint nor
primary liability on the part of the city

7



if a person or private corporation has
any liability to the plaintiff in the
premises. . . . As soon as the private
corporation is £found liable because of
its own wrong, default or negligence, its
liability becomes primary and neither
joint or secondary. The statute takes
care of that...

In the present case we are faced again by
the stubborn statute, sec. 81.17, which
declares that if Hipke [a private entity]
is liable at all to the plaintiff, any
liability the city may have is only for
that portion of damages and costs which
Hipke [a private entity] is unable ¢to
pay. By statute the liabilities of these
tort-feasors from the outset are
successive, rather than Jjoint. . . .
Weis, 271 Wis. at 143-144, 72 N.W.2d at
717. (emphasis added) .

In Weis, the Wisconsin Supreme Court held on
demurrer that if both the private contractor and the
city were liable to the plaintiff because of the
defect in the sidewalk, the city would only be
secondarily liable.

Once the jury found that Keller was liable, at
all, Keller’s 1liability Dbecame primary by statute.
Marinette’s liability is thus successive, rather than
joint.

The facts of Weis are similar to the VanCleve
case. In Weis the plaintiff was injured when he
stepped off of a sidewalk and into a ditch, In

vanCleve, the plaintiff was injured when she attempted



to step onto the street but stepped into a small ditch

by accident.

The Weis case and VanCleve case are procedurally

different. In Weis, there was no direct c¢laim made
against the City. Based on the application of Wis.
Stats. Section 81.17, there was 1o set of

circumstances which would allow for a recovery against
the City in that lawsuit and thus the City’s demurrer
was granted. In vVanCleve, there was a direct claim
made against Marinette which distinguishes Vanlleve
from Weis procedurally.

In VanCleve, there were circumstances under which
vanCleve could recover against Marinette, in
particular, a finding by the jury that Keller had zero
negligence.

However, once Keller was found negligent by the
jury because of Keller’'s own negligence, Keller’s
liability became primary, and neither Jjoint nor
secondary. Marinette’s liability 1is successive to
Keller’'s liability. It is not Jjoint. Because Keller
was found by the jury to be liable to VanCleve,
Marinette is liable for only that portion of the
damages and costs which Keller is unable to pay.

Weis, 271 Wis. at 143-144, 72 N.W.2d at 717.



vanCleve argues, without Ilegal authority, that
Wis. Stats. Section 81.17 should be interpreted or
constructed as meaning that Marinette 1is only
responsible for the percentage of causal necgligence
attributed te it by a jury. This would essentially
nullify, or render superfluous Wis. Stats. Section
81.17, when read together with Wis. Stats. Section
895.045. vanCleve’s unsupported argument violates a
cardinal rule of statutory interpretation, and it

should be rejected. See generally Colby v. Columbia

County, 202 Wis. 24 342, 349, 550 N.W. 124, 127
(1996).

Moreover, this interpretation ignores the fact
that the critical language of Wis. Stats. Section
81.17 has remained unchanged since 18%98. See Dickens,
61 Wis.2d at 216-217, 212 N.W.2d at 487. In Dickens,

the Court cited numerous cases supporting the

interpretation that Wis. Stats. Section 81.17 creates
secondary liability, including the Weis case, and
concluded by distinguishing the Weis case on its
facts. Dickens, 61 Wis.2d at 218n.5, and 219-220, 212
N.W.2d at 488n.5, and 488-489.

The Dickens court also cited Armour V. Wisconsin

Gas Company, 54 Wis.2d 302, 195 N.W.2& 620 (1972),

10



where the Wisconsin Supreme Court also distinguished
the case before it on its facts. In Armour, the Court
found that Wis. Stats. Section 81.17 does not apply to
a tunnel dug under the street, and limited the
statute’s application to highway defects, inclﬁding
sidewalk defects.

The Wisconsin Supreme Court has clearly and
consistently interpreted Wis. Stats. Section 81.17.

It is undisputed that Keller would be able tc pay
the Judgment and Keller’s policy of insurance was
filed with Court. R.18.

No judgment has been entered against Keller in
favor of VanCleve. Therefore, pursuant to the express
terms of Wis. Stats. Section 81.17, and the Wisconsin
Supreme Court cases interpreting that statute,
vVanCleve cannct enforce any judgment against
Marinette. This is because the express condition
precedent in the statute has not been met by VanCleve.

VanCleve argues, without legal authority., that
she could still get a Jjudgment entered against Keller
in spite of releasing Keller from any and 21l claims.
This argument should be rejected.

vanCleve released Xeller and can never get a

judgment against Keller. Because the exXpress
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condition precedent of Wis. Stats Section 81.17 can
never be met, VanCleve can never proceed against
Marinette. Therefore, VanCleve’s lawsuit should be
dismissed.

II. MARINETTE DID NOT WAIVE ANY OF ITS

-AFFIRMATIVE DEFENSES AGAINST VANCLEVE'S
CLAIMS.

A. The Pierringer Release.
On August 5, 2000, vVanCleve signed a

Pierringer v. Hoger, 21 Wis.2d 182, 192-193, 1Z4

N.w.2d 106, 111-112 (1963), Release in favor of
Keller, releasing Keller from all claims. A
Pierringer Release imputes to the settling plaintiff
whatever liability the settling defendant may have to
+he non-settling defendants and bars a subsegquent
contribution action by the non-settling defendants
against the settling defendants.

vanCleve argues, without legal autheority, that
Marinette had the right to successfully object to the
dismissal of Keller and that because Marinette
stipulated to the dismissal of Keller pursuant to the
terms of a Pierringer Release, Marinette has waived
its statutory affirmative defenses.

This argument should be rejected.

12



There is no basis under Wisconsin law for
Marinette to object to the dismissal of Keller once a
Pierringer Release of Keller has Dbeen signed by
VanCleve. Marinette does not have standing to object,
assuming that standing requires a legal basis for
making that objection.

In Pierringer, a settling defendant moved for
summary judgment to dismiss a cross claim of a non-
settling defendant for contribution, after completing
what is now kXnown as a Pierringer Release. The motion
was granted, and affirmed by the Wisconsin Supreme
Court. So long as the comparative and contributory
negligence of all the relevant actors is determined by
the jury, there is no requirement that the settling
defendant remain a party to the suit. Pierringer, 21
Wis.2d 182, 124 N.W.2d 106.

Development of the law, of course, has
enabled a joint tort feasor to “buy his
peace” and avoid being subject to a
contribution action of the agreement
meets the requirements of Pierringer, So
as to satisfy the equities that normally
afford the contribution right to the
other joint tortfeasors.

If State Farm had been an initial party
defendant in the damage <c¢laim of the
Johnsons, no objection could be raisged to
the fact that the plaintiff and a joint
tort feasor defendant were exercising the

option approved by Pierringer. The
settlement of the claim against a

13



defendant under those circumstances
requires that he be dismissed from the
action. Unfortunate effects from a
viewpoint of trial tactics may or may not
result to the non-settling codefendants,
but these incidences do not constitute a
legally cognizable bar to the release,
which is facilitating a policy of
reducing litigation and stimulating
accord. Johnson v. Heintz, 73 Wis.2d
286, 296-297, 243 N.w.2d 815, 823 (1976)
(emphasig added) .

“A non-settling tort feasor has no control over a
claimant’s decision to settle with another tort

feascr.” Unigard Insurance Co. Vv. Insurance Co. of

North America, 184 Wis.2d 78, 87 n.5, 516 N.W.2d 762,

765 n.5 {(Ct. App. 19%4).

The reason why a non-settling co-defendant cannot
obiect to a Plerringer is because the potential
liability of the settling defendant is assumed by the
plaintiff. Pursuant to the terms of the Pilerringer,
vanCleve assumed all of Keller'’s potential liability.

Marinette’s cross-claim against Keller, was a
standard cross-claim for indemnification and
contribution. The terms of & Pierringer Release
effectively eliminate the need for any such cross-
claim. Similarly, Marinette’s ability to object to
Keller's dismissal, once a Pierringer has Dbeen signed
in EKeller’'s favor, is eliminated, and Keller is
entitled to be dismissed from the lawsuit. See

14



Johnson, 73 Wis.2d at 296-297, 243 N.W.2d at 823, and
Pierringer, 21 Wis.2d at 192-193, 124 N.W.2d at
111-112.

Wisconsin Stats. Section 81.17 does not require
Marinette to proceed in contribution Qr
indemnification against Keller.

Wisconsin Stats. Section 81.17 alsc does not
support VanCleve's proposad obiection. The subject

matter of a Pierringer Release 1s contribution among

joint tort feasors. The subject matter of Wis. Stats.
Section 81.17 is primary  vVersus secondary, or
successive liability to a plaintiff. An objection to

the dismissal of a settling defendant, based on
contribution under Pierringer, cannot be sustained by
reliance upon a statute, sec 81.17, the subject matter
of which is contribution between joint tort feasors.
Rather, its subject 1s primary and secondary, OY
successive liability to a plaintiff. The Pierringer

Release and section 81.17 have different subjects.

B. The Stipulation and Order.
The Stipulation and Order of Dismissal, R. 23, is
not a waiver of affirmative defenses. Marinette’s

cross-claim for contribution and the affirmative

15



defenses are two distinct parts of the pleadings.
Marinette’s affirmative defenses against VanCleve's
claims are not conditioned on the contribution claim
against Keller. Rather, it 1is an independent and
separate part of the Marinette’s responsive pleadings.
See Wis. Stats. Section 802.01(1).

The Stipulation and Order of Dismissal does not
resolve any of the claims Dbetween VanCleve and
Marinette.

vanCleve cites no authority for the argument that
dismissing the <cross-claim against Keller waived
Marinette‘s affirmative defense under Wis. Stats.
Section 81.17. The affirmative defense was not waived
because the stipulation and order did not mention the
affirmative defense,

The Wisconsin Supreme Court has held that a
writing must contain an express statement wailving a
statutory affirmative defense in order to find a
waiver of statutory affirmative defenses.

In Gonzalez v. City of Franklin, 137 Wis.2Zd 109,

132-133, 403 N.w.2d 747, 756 {1987}, the Courtc
considered an insurance contract which contained no
express statement which could be construed to waive

the statutory affirmative defense of limitation of

16



recovery. Absent such an express statement, the
Wisconsin Supreme Court held that the city did not
waive its statutory affirmative defenses.

Marinette did not waive any of its affirmative
defenses in the Stipulation and Order of Dismissal of
Keller. Marinette merely acquiesced to the dismissal
of a codefendant under circumstances which the
Wisconsin Supreme Court has stated that no objection
can be raised and that dismissal of the released
defendant is required. See Johnson 73 Wis.2d at 296-
297, 243 N.Ww.2d at 823, and Pierringer, 21 Wis.2d
182, 124 N.W.2d 106. This is hardly an express waiver
by Marinette of their statutory affirmative defenses
regarding Keller's primary negligence.

If, for the sake of argument, there were a
requirement that the pleadings must be restated in a
stipulation, then VanCleve's complaint and amended
complaint would need to be dismissed because those
claims were not restated in the stipulation. Again,
VanCleve's argument is advanced without legal
authority. It should be rejected.

From the verdict alone in this case, it 1is
obvious Marinette did not waive the affirmative
defenses of VanCleve’'s and Keller’'s contributory

negligence. No one thought that Marinette waived any
17



of its affirmative defenses, including the affirmative
defenses found in Wis. Stats. Section 81.17.

The Pierringer Release expressly contemplates
that a Jjury might ultimately determine Keller's,
contributory negligence. VanCleve submitted a special
verdict form which also clearly anticipated that the
jury would apportion Keller’s liability. In the
Pierringer Release, VanCleve agreed to assume all of
the liabilities of Keller and released Keller. The
Pierringer Release expressly contemplates that those
respective liabilities will be, or at least could be,
determined by a jury’s apportionment of negligence.

Marinette is not asserting a claim of
contribution or indemnity against Keller. That claim
was expressly obviated by the Pierringer Release and
was dismissed by Stipulation and Order of Dismissal.

It cannot be said that VanCleve reasocnably relied
upon the stipulation by Marinette to the dismissal of
Keller as a clear and unambiguous asserticn by
Marinette that they would waive any of the affirmative
defenses in their responsive pleadings.

vVanCleve and Marinette both requested a special
verdict form which asked the Jjury to apportion

Keller‘s liability in this case. vVanCleve cannct

18



argue that they are not bound by the legal effect of
such a finding by the jury.

By stipulating to the dismissal of Keller,
Marinette merely acquiesced ¢to something for which

they had no basis to object.

C. Settlement of Personal Injury Claim.

vVanCleve argues that there is a social policy
favoring settlements which 1s stronger than that
favoring contribution among tort feasors.

First, this case does mnot involve contribution
among Jjoint tort feasors. Tt does involve primary
versus secondary liability. See Weis, 271 Wis. at
143-144, 72 N.W.2& at 717, and Wis. Stats. Section
81.17.

Second, Wis. Stats. Section 81.17 is unambiguous
and has been interpreted clearly and consistently by
the Wisconsin Supreme Court.

Considerations of public policy cannot trump an

unambiguous statute. Kelley Co. v. Marquardt, 172

Wis.2d 234, 247, 493 N.w.2d 68, 74 (1992). Moreover,

it is clear that Wis. Stats. Section 81.17 ig viable.

Consistent with the obvious purpose of
Holytz to abrogate municipal immunity to
liability to tort claims, we believe sec.

19



81.17, Stats., should be limited to
highway defects, including defects in
gidewalks or obstructions in the highway

or sidewalk. Armour, 54 Wis.2d at 308,
195 N.W.2d at 623.

Finally, the Court of Appeals’ decision in nc way
hinders settlement of claims such as the one in this
case; All settlements involve risk. There are
significant and distinct consegquences arising from the
execution of a Pierringer Release. It 1is vanCleve’'s
responsibility to evaluate those consequences.

“The existence of these consequences
cannot be questioned and ought be a

forewarning to the unwary.” Unigard
Ins., 184 Wis.2d at 86, 516 N.W.2d at
765,

vanCleve, by settling with Keller, took the sure
money from Keller, and gambled that the jury would not
find Xeller 1liable. Perhaps she did so for tactical
reasons. The fact that the jury did not decide the
case as VanCleve hoped it would, does not set forth a
compelling legal or policy argument.

It cannot be seriously argued that an unambiguous
statute, the critical language of which has changed in
over 100 vyears, and which has been clearly and
consistently interpreted by the Wisconsin Supreme

Court, in any way hinders the settlement of a case.
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CONCLUSION

First, Wis. Stats. Section 81.17 bars any
recovery by the VanCleve against Marinette. Because
the jury found a private contractor, Keller,
contributorily mnegligent, Marinette’'s liability 1is
successive ana secondary. The doctrine of joint and
several liability does not apply once the Jjury has
found Keller to be negligent.

Wis. Stats. Section 81.17 expressly requires as a
condition precedent to recovery against a municipality
that judgment be entered against a private contractor
who has been found to he negligent. No such judgment
has ever been entered against Keller. Therefore the
express condition precedent in the statute has not
been met, and VanCleve cannot proceed against
Marinette.

Second, the dismissal of Keller was required cnce
a Pierringer Release was given to Keller by VanCleve
for consideration.

Third, the Stipulation and OCrder of Dismissal
dismissing Keller from this lawsuit, does not contain,
and is not an express waiver of Marinette’'s

affirmative defenses against VanCleve.
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Fourth, Wis. Stats. 81.17 and the Wisconsin
Supreme Court opinions, clearly and consistently
interpreting that statute, do not in any way hinder
the settlement of lawsuits.

Marinette and Wausau Insurance Company
respectfully reqguest that the Wisconsin Supreme Court
affirm the decision of the Court of Appeals and
dismiss the plaintiffs’ Complaint against Marinstte.

Dated this 12%F day of June, 2002.

JAMES MOERMOND ITI
1018954
Law Offices of STILP AND COTTON
2100 Stewart Ave., Ste. 200

PO Box 808

Wausaw, WI 54402-0808

(715) 848-2841

Attorney for Defendants-
Appellants City of Marinette and

Wausau Insurance Company

I, Ann M. Eisenman, certify that
on June 12, 2002, I served the
within document on counsel of
record by mail, pursuant to Wis.
Stats. 801.14
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Dated this 12 day of June, 2002.
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James Myermond III
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Kevin M, McDonald

LAW OFFICES OF

STILP &« COTTON
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Jares O. Moermond 111 Wausau, Wisconsin 54402-0808
Laurie J. Uttke, Paralegal (715) 848-2841
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Employees of the Liberty Mutual Group

June 12, 2002

Cornelia G. Clark
Clerk of Supreme Court

110 E. Main St., Ste. 215

PO Box 1688

Re:

Thomas P. Stilp

Resident Auorney
Mitwaukee

Steve A. Cotron
Resident Attorney
Appleton

Eau Claire
Wiusau

RECEIVED

Madison, W1 53701-1688 JUN 1 7 2002
Renee K. VﬁnCleve, et al. vs. CLERK OF SUPREME COURT
City of Marinette, et al. OF WISCONSIN

Case No. 01-0231
Trial Court Case No. 99-CV-98
Qur File No. P 346-977457-01

Dear Ms. Clark:

I am writing with regard to the Brief which we filed on behalf of the defendants-appellants by letter
dated June 12, 2002.

In the last paragraph on page 20, I inadvertently left out the word “not” and have produced the
paragraph as it should read below.

Tt cannot be seriously argued that an unambigucus
statute, the critical language of which has not changed
in over 100 vyears, and which has been clearly and
consistently interpreted by the Wisconsin Supreme
Court, in any way hinders the settlement of a case.

Thank you.

Very truly yours,

STILP A TTON

James O\{Moermond 111

JOM/am

Enclosures

cc Jonny L. Waara Joan Kelly Judy Rheinschmide
Attorney-at-Law City of Marinette Wausau Insurance Companies
PO Box AA PO Box 135 PO Box 8016

Iron River, MI 49935 Marinette, W1 54143 Wausau, WI 54402-8016



